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North Dakota Democratic-NPL Party _ OFFI [',,t:!,“,};f', : i
1902 E. Divide Ave. R RN
Bismarck, ND 58501
Complainant,
V. ) "_" -
Berg for Senate ) é 6 g 0
P.O. Box 9394 MURE ¥ ™
Fargo, ND 58106 '
Respondent.
COMPLAINT

Complainant files this complaint under 2 U.S.C. § 437g(a)(1) against Berg for Senate for
violations of the Federal Election Campaign Act ("Act"). In the past four months, Berg for
Senate has regularly made use of a private aircraft without paying for it. A review of the
campaign's filings also shows that the campaign failed to disclose its use of the private aircraft to
the Federal Election Commission ("FEC"), as it was required to do by law. This conduct violates
federal campaign finance law, and the Berg for Senate must immediately correct the violations
and be held accountable by the FEC.

A. FACTUAL BACKGROUND

For the past four months, Berg for Senate has made use of a private aircraft without
paying for it. The campaign has also failed to report this use to the FEC. The private aircraft at

issue is owned by 714 LLP, a limited partnership consisting of Congressman Berg and his two
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partners — Bradley Williams and James Wieland.! Mr. Williams has donated $2,500 to Berg for
Senate, designated for the primary election? Mr. Wieland has already donated the maximum
$5,000 to Berg for Senate.’

From June through September of this year, Congressman Berg took at least thirteen

flights on the 714 aircraft for campaign travel:

* On June 23, Congressman Berg made round trip flights on the 714 aircraft from Fargo,
ND to Grand Forks, ND (Flights #1 and 2) to attend a parade in Grafton, ND.* The
parade was 4 campaigmr event, as Congressmun Berg marched with.volunteers holding
"Berg for Senate" barmers.’

*  On June 30, Congressman Berg made round trip flights on the 714 aircraft from Fargo,
ND to chkmson, ND (Flights #3 and 4) to attend the Dickinson Roughrider Days
Parade.® This was a campaign event, as Cangressman Berg stood with volunteers who
were holding "Berg for Senate" signs.

*  OnJuly 3, Congressman Berg flew-on the 714 dgircraft from Fargo, ND to Blsmarck, ND
(Flight #5) to hold a campaign press conference criticizing the Affordable Care Act.® At
the press conference, he answered. questions about his Senate race.” Qn July 4,
Congressman Berg attended the Mandan Parade, where he participated as a candidaie,
and also a fireworks ceromony on the Capital lawn Later that day, he flew on the 714
aircraft from Bismarck back to Fargo (Flight #6)."!

¢ On August 14, Conyesshan Berg made round trip flights on the 714 aircraft from Fargo,
ND to Bismarck, ND for a campaign event, stopping in Minot, ND on the retum leg back

! See http://www.scribd.com/doc/111043261/714-LLP-2011,2012-Corp-

zSee hitp://images.nictusa; comlcgl-bml g |mg[212020§_7186
3 See hitp://images.nictisa.com/cgi-bin/ . The contribution was made to Berg for Congress,

and subsequently transferred to Berg for Senate For llmus purposes, it counts as a contribution to Berg for Senate.
See 11 C.F.R. § 110.3(c)(5).
¢ See hitp://www.scribd.com/doc/11 1095961/7 14-LLP-Flight-History-
N237|.4 sgcret_password=2iShn8jvOp)4436dwsz2
5 See h https://www.facebook.com/media/sct/?set=a.412650795439966.88702.2037251.
6 See h_ttp.f/ﬂ ghtawa@,= om/llvc/ﬂlghtIN237 l4/hlstogl20 2063 0/1303Z/KFAR/KDIK and
h h ive/flight/N2371 1901Z/KDIK/KFAR.

See https: I/thttcr corh/RuckBerg@/stm;ﬂl92248957I907223 .
8 See http://Rightaware.comi/live/ ' /20!20703II7OOZJKFAR/KBIS.

repeal/artigle d7db7692-c5Se-1 1e1-9é1s-0019bb2963m him..
19 See h htip://www.washingtnnpost.com/politics/north-dakotas-baoming-ecanomy-gives-the-palitical-dynamic-a-

rarefied-air/2012/07/07/g]JQAL 1 bpUW _print.htny.
" See http:/flightaware.com/live/flight/N23714/history/20120705/021 5Z/KBIS/KFAR.
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to Bismarck (Flights #7-9)."* While in Bismarck, Congressman Ber,g attended the North
Dakota Republican Party's "Road to Victory" lunch as a candidate.

* On August 23, Congressman Berg made round trip. ﬂlghts on the 714 dircraft from Fargo,
ND to Bismarck, ND (Flights #10 and 11)"* for a campaign spress corference with
Senator John Barrasso criticizing the Affordable Care Act.'* At the press confernnce
Congressman Berg spoke at a podium with a “Berg for Senate” sign affi xed.'s

*  On September 29, Congressman Berg made round trip ﬂlghts on the 714 aircraft from
Fargo, ND to Minot, ND (Flights #12 and 13)"7 for a campaign event at the Norsk
Hostfest. Congressman Berg posted photos of the visit on his campaign’s Facebook'®
and Twifter accounts.

In its June and Septentber Quarterly Reports, Berg for Senate reported only one expenditure for
travel aboard the 714 aircraft -$1,261.75 expenditure for travel on July 25, 2¢12.2° Berg for
Senate did not report any other payments to 714 LLP for travel, nor did it report any in-kind

contributions from Mr. Berg for travel during this period.

B. LEGAL DISCUSSION

1. Berg for Senate Did Not Pay for Use of a Private Aircraft

Federal law requires campaign committees to pay fair market value for the use of private
aircraft. Specifically, the law requires the committee to pay the aircraft owner "the pro rata share
of the fair market value of [the] flight ... within a commercially reasonable time frame after the

date on which the flight is taken."*' Campaigns are bound by this requirement even if the

12 See huip: {/flightaware.com/live/flight/N23714/history/20120814/1802Z/KFAR/KBIS and
hip://flightaware. com/hve/ﬂlghllNZS‘Il4/h|sto[2/201208 14/1930Z/KBIS/KMOT and
hitp://ilightaware.com/live/flight/N23714/history/20 1208 15/0030Z/KMOT/KFAR,

See tlgs I/tw1ttcr com/thkBergEDlstatusn35452722785169409 _

16 See hnps Ilwww facebeok com/med a/set/7sct=a. 43413!413291904 94305.203725 139665867&119
17 See htt +//flightaveare.com/live/flight/N23714/history/20120929/1400Z/K FAR/KMOT and

hrtm J/(flightaware com/live/flight/N237 }4/history/20120930/0100Z/08D/KFAR. B

See htips://www.faoebook.com/media/sct/?set=a. 446791598692552.97598. 03725139665867&type=1
19 See htips:/Awilter. comIRIcchrgND/slal.quZ52079297l44 168448/photo/ | /iarpc.

20 See Berg for Senate, October Quarterly Report at 425, avallabla at

hutp://bernden| . sdede.comlpdf/772/12020890772/1202 Inav =0,
212 U.S.C. § 439a(c)(1)(B).
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candidate has an ownership interest in the aircraft. If the campaign's use of the aircraft does not
exceed the candidate's ownership share, the campaign must pay the hourly, mileage, or other
applicable rate charged.?? On the other hand, if the campaign's use of the aircraft does exceed
the candidate's ownership share, the campaign must pay the pro rata share of the normal and
usual charter fare or rental charge for travel on a comparable aircraft of comparable size.??

Berg for Senate did not comply with these rules. Congressman Berg took at least thirteen
flights on the 714 aircraft in the past four months for whieh his campaign paid oaly $1,261.75,
significantly less than the fair market value. To the extent that the campaign's use of the aircraft
did not exceed Congressman Berg's ownership interest in 714 LUP, the campaign should have
paid the hourly, mileage, or other applicable rate charged for each use of the aircraft. Or,
alternatively, Congressman Berg could have paid for each use with personal funds and treated
the payments as an in-kind contribution to the campaign. To the extent that the campaign's use
did exceed Congressman Berg's ownership interest in the aircraft, the campaign should have paid
the usual charter fare or rental charge for travel on a comparable aircraft of comparable size.

But the campaign did not pay fair market value for the thirteen flights, nor did it report an
in-kind contribution fror Congressman Berg for these flights. This strongly suggests that the
campaign's use of the aircraft censtitotes an excessive in-kind contribution. from 714 LLP. While
714 LLP was pemnitted to donate $2,500 to Berg f;:r Senate for the general efeation, the
campaign's use of the aircraft clearly exceeded that amount. Consequently, it appears that Berg

for Senate received an excessive in-kind contribution, which it must repay immediatelz.“

2. Berg for Senate Failed to Report its Use of the Private Aircraft to the FEC

Federal law requires candidate committees to itemize on their FEC reports any in-kind

2 11 C.F.R. § 100.93()(1)(i).
B 1d. §§ 100.93(c), (2)(1)(ii).
2 U.S.C. § 441a(a)((1)(A).
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contributions that they receive from donors who have contributed more than $200 in the
aggregate for the election cycle.> An in-kind "contribution" includes "... anything of value
made by any person for the purpose of influencing any election for Federal office."?® Federal
law also requires candidate committees to itemize on their FEC reports any expenditures that
they make to a person or entity to whom more than $200 has been paid in the aggregate for the
election cycle.”’ An "expenditure" means any "purchase, payment, distribution, loan, advance,
deposit, or gift of money or anything of value, made by any person for the purpose of influencing
any electlon for Federal office."2®

The thirteen flights that Congressman Berg took were expenditures because they were
undertaken for the purpose of promoting his Senate campaign. Furthermore, because the
campaign did not pay fair market value for these flights, they appear to have been in-kind

contributions from 714 LLP (or another unidentified source). Berg for Senate failed to report

these expenditures or in-kind contributions, as it was required to do, except for the $1,261.75

disbursement on July 25. By failing to report these expendifures or contributions, Berg for
Senate appears to have violated federal reporting reguirements.” The campaign should
immediately amend its FEC filings to disclose these‘expenditures and contributions.

C. CONCLUSION
As we have shown, there is substantial evidence that Berg for Senate has violated fedaral
campaign finance law. We respectfully request the FEC to investigate these violations, including

whether they were knowing and willful. Should the FEC determine that Berg for Senate has

3 1d. § 434(b)(3).

% 1d. § 431(8)(AX(0).

27 I1d. § 434(b)(5).

2 1d. § 431(9)(A)0).

 Because the flights were not between Washington D.C. and North Dakota, the reporting exemption at 11 C.F.R. §
106.3(d) does not apply.
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violated the Act, we request that Berg for Senate be enjoined from further violations and be fined

the maximum amount permitted by law.
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